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No Quantity Guarantees

The Contract is not exclusive to the Vendor. Customers may obtain services from other
sources during the term of the Contract. DIR makes no express or implied warranties
whatsoever that any particular quantity or dollar amount of services will be procured
through the Contract.

Definitions

A. Customer - any Texas state agency, unit of local government, institution of
higher education as defined in Section 2054.003, Texas Government Code,
and those state agencies purchasing from a DIR contract through an
Interagency Agreement, as authorized by Chapter 771, Texas Government
Code, any local government as authorized through the Interlocal Cooperation
Act, Chapter 791, Texas Government Code, the state agencies and political
subdivisions of other states as authorized by Section 2054.0565, Texas
Government Code, and, except for telecommunications services under Chapter
2170, Texas Government Code, assistance organizations as defined in Section
2175.001, Texas Government Code to mean:

i. A non-profit organization that provides educational, health or human
services or assistance to homeless individuals;

ii. A nonprofit food bank that solicits, warehouses, and redistributes edible
but unmarketable food to an agency that feeds needy families and
individuals;

iii. Texas Partners of the Americas, a registered agency with the Advisory
Committee on Voluntary Foreign Aid, with the approval of the Partners
of the Alliance Office of the Agency for International Development;

iv. A group, including a faith-based group, that enters into a financial or
non-financial agreement with a health or human services agency to
provide services to that agency’s clients;

v.  Alocal workforce development board created under Section 2308.253;

vi. A nonprofit organization approved by the Supreme Court of Texas that
provides free legal services for low-income households in civil matters;

Vii. The Texas Boll Weevil Eradication Foundation, Inc., or an entity
designated by the commissioner of agriculture as the foundation’s
successor entity under Section 74.1011, Texas Agriculture Code;

Viii. A nonprofit computer bank that solicits, stores, refurbishes and
redistributes used computer equipment to public school students and
their families; and

iX. A nonprofit organization that provides affordable housing.

B. Contract — the document executed between DIR and Vendor into which this
Appendix A is incorporated.

C. CPA —refers to the Texas Comptroller of Public Accounts

D. Day - shall mean business days, Monday through Friday, except for State and
Federal holidays. If the Contract calls for performance on a day that is not a
business day, then performance is intended to occur on the next business day.
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Purchase Order - the Customer’s fiscal form or format, which is used when
making a purchase (e.g., formal written Purchase Order, Procurement Card,
Electronic Purchase Order, or other authorized instrument).

State — refers to the State of Texas.

DIR - refers to the Department of Information Resources.

Acceptable Candidate — refers to a candidate that meets the stated
requirements pursuant to a Work Order Solicitation and is correctly identified
and priced using the ITSAC Category Pricing as defined in Exhibit B.

Active Vendor — refers to Vendors that are given access to opportunities
presented through Work Order Solicitations.

Best Value Selection — refers to Work Order Solicitation selections made by
Customers that do not follow the competitive posting and review process. The
Customer informs DIR of the intent to select a Worker and submits the
appropriate procurement documentation required for the selection. Customer
will determine the criteria for Best Value Selection and whether or not to use
this procurement method.

Compliance Check - an audit of Vendor’s compliance with the Contract may be
performed by, but not limited to, a third party auditor, DIR Internal Audit
department, or DIR contract management staff or their designees.

CREF- refers to cost recovery fee.

Evaluation Period — refers to the three calendar month period that coincides
with the State fiscal calendar. The evaluation periods are September 1, to
November 30: December 1 through February 28; March 1 to May 31 and June
1 through August 31st.

Evaluation Status — refers to the evaluation that is provided quarterly. It is one
of two values: Acceptable or Unacceptable. Vendor shall be evaluated on its
performance relative to the performance of other Vendors in the same
grouping.

Hourly Rate — refers to the rate that is charged by the Vendor and paid by the
Customer for services rendered by Worker(s) under this contract. It is
calculated and communicated in terms of dollars per hour.

Interviewed Candidate — refers to an Acceptable Candidate that was

interviewed by the Customer pursuant to a Work Order Solicitation.

Invoice — refers to a Customer approved instrument submitted by Vendor for

payment of services.

ITSAC - refers to the IT Staff Augmentation Contract document executed

between DIR and Vendor.

Not To Exceed (NTE) — refers to the maximum hourly rate for which a Vendor

has agreed to provide Worker(s). By this contract, Vendor can provide

Worker(s) at a lower hourly rate, but not a higher hourly rate.

Opportunity Response Time — refers to the time within which a Vendor is

expected to respond to a Work Order Solicitation with the appropriate

resume(s). The metric used for expected opportunity response time is as
established by the Customer.
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U. Placed Candidate — refers to an Interviewed Candidate that was selected by
the Customer pursuant to a Work Order Solicitation.

V. Purchase Order — refers to the Customer’s fiscal form or format, which is used
when making a purchase (e.g., formal written Purchase Order, Procurement
Card, Electronic Purchase Order, or other authorized instrument).

W. Rate Schedule — refers to the set of competitive, market driven, standardized
rates that will document the NTE hourly rates for ITSAC Workers.

X. TPASS - refers to the Texas Procurement and Support Services Division of the

Comptroller of Public Accounts (CPA).

Y. Vendor — refers to awarded Information Technology Staff Augmentation
Contract (ITSAC) Vendor.

Z. Worker(s) — refers to identified individual(s) who perform authorized services
under the supervision of Vendor for DIR Customers and who are employees
and/or subcontractors of the Vendor.

AA. Work Order Solicitation — refers to a document submitted to Vendor by DIR
outlining the description of services to be performed for a specified DIR
Customer. Work Order Solicitation will include: Number of Workers, Worker
skills and qualifications required by the DIR Customer, the number of hours to
be worked, duration of engagement with the DIR Customer, authorized travel,
and other relevant information. The term also includes Best Value Selections
made by Customers, in which the Customer defines Best Value Selection and
informs DIR of the intent to select a Worker and submits the appropriate
procurement documentation required for the selection.

General Provisions

A. Entire Agreement

The Contract, Appendices, and Exhibits constitute the entire agreement between
DIR and the Vendor. No statement, promise, condition, understanding, inducement
or representation, oral or written, expressed or implied, which is not contained in the
Contract, Appendices, or its Exhibits shall be binding or valid.

B. Modification of Contract Terms and/or Amendments

1) The terms and conditions of the Contract shall govern all transactions by
Customers under the Contract. The Contract may only be modified or amended
upon mutual written agreement of DIR and Vendor.

2) Customers shall not have the authority to modify the terms of the Contract;
however, additional Customer terms and conditions that do not conflict with the
Contract and are acceptable to Vendor may be added in a Purchase Order and given
effect. No additional term or condition added in a Purchase Order issued by a
Customer can conflict with or diminish a term or condition of the Contract. Pre-
printed terms and conditions on any Purchase Order issued by Customer hereunder
will have no force and effect. In the event of a conflict between a Customer’s
Purchase Order and the Contract, the Contract term shall control.
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3) Customers and Vendor will negotiate and enter into written agreements
regarding statements of work, service level agreements, remedies, acceptance
criteria, information confidentiality and security requirements, and other terms
specific to their Purchase Orders under the Contract with Vendor.

C. Invalid Term or Condition

1) To the extent any term or condition in the Contract conflicts with the applicable
Texas and/or United States law or regulation, such Contract term or condition is void
and unenforceable. By executing a contract which contains the conflicting term or
condition, DIR makes no representations or warranties regarding the enforceability of
such term or condition and DIR do not waive the applicable Texas and/or United
States law or regulation which conflicts with the Contract term or condition.

2) If one or more term or condition in the Contract, or the application of any term or
condition to any party or circumstance, is held invalid, unenforceable, or illegal in any
respect by a final judgment or order of the State Office of Administrative Hearings or
a court of competent jurisdiction, the remainder of the Contract and the application of
the term or condition to other parties or circumstances shall remain valid and in full
force and effect.

D. Assignment

DIR or Vendor may assign the Contract without prior written approval to: i) a successor
in interest (for DIR, another state agency as designated by the Texas Legislature), or ii)
a subsidiary, parent company or affiliate, or iii) as necessary to satisfy a regulatory
requirement imposed upon a party by a governing body with the appropriate authority.
Assignment of the Contract under the above terms shall require written notification by
the assigning party. Any other assignment by a party shall require the written consent of
the other party. Each party agrees to cooperate to amend the Contract as necessary to
maintain an accurate record of the contracting parties.

E. Survival

All applicable service agreements that were entered into between Vendor and a
Customer under the terms and conditions of the Contract shall survive the expiration or
termination of the Contract. All Purchase Orders issued and accepted by Vendor shall
survive expiration or termination of the Contract.

F. Choice of Law

The laws of the State of Texas shall govern the construction and interpretation of the
Contract. Exclusive venue for all actions will be in state court, Travis County, Texas.
Nothing in the Contract or its Appendices shall be construed to waive the State’s
sovereign immunity.
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G. Limitation of Authority

Vendor shall have no authority to act for or on behalf of the Texas Department of
Information Resources or the State of Texas except as expressly provided for in this
Contract; no other authority, power or use is granted or implied. Vendor may not incur
any debts, obligations, expenses, or liabilities of any kind on behalf of the State of Texas
or Texas Department of Information Resources.

Terms and Conditions Applicable to State Agency Purchases Only

A. Electronic and Information Resources Accessibility Standards, As Required by
1 TAC Chapters 206 and 213 (Applicable to State Agency and Institution of
Higher Education Purchases Only)

1) Effective September 1, 2006 state agencies and institutions of higher education
shall procure products which comply with the State of Texas Accessibility
requirements for Electronic and Information Resources specified in 1 TAC Chapters
206 and 213 when such products are available in the commercial marketplace or
when such products are developed in response to a procurement solicitation.

2) Upon request, but not later thirty (30) days after request, Vendor shall provide DIR
with a completed Voluntary Product Accessibility Template (VPAT) of the specified
product or a URL to the VPAT for reviewing compliance with the State of Texas
Accessibility requirements (based on the federal standards established under
Section 508 of the Rehabilitation Act).

Contract Fulfillment and Promotion

A. Service, Sales and Support of the Contract

Vendor shall provide service, sales and support resources to serve all Customers
throughout the State. It is the responsibility of the Vendor to sell, market, and promote
services available under the Contract. Vendor shall use its best efforts to ensure that
potential Customers are made aware of the existence of the Contract. All sales to
Customers for services available under the Contract shall be processed through the
Contract.

B. Internet Access to Contract and Pricing Information

1) Vendor Website

Within thirty (30) days from the effective date of the Contract, Vendor will establish
and maintain a website specific to the service offerings under the Contract which is
clearly distinguishable from other, non-DIR Contract offerings at Vendor's website.
The website must include: the services offered, service specifications, Contract
pricing, contact information for Vendor, instructions for obtaining quotes and placing
Purchase Orders. The Vendor's website shall list the DIR Contract number,
reference the DIR Information and Communications Technology (ICT) Cooperative
Contracts program, display the DIR logo in accordance with the requirements in
paragraph D of this Section, and contain a link to the DIR website for the Contract.
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2) Accurate and Timely Contract Information

Vendor warrants and represents that the website information specified in the above
paragraph will be accurately and completely posted, maintained and displayed in an
objective and timely manner. Vendor, at its own expense, shall correct any non-
conforming or inaccurate information posted at Vendor's website within ten (10)
business days after written notification by DIR.

3) Website Compliance Checks

Periodic compliance checks of the information posted for the Contract on Vendor’s
website will be conducted by DIR. Upon request by DIR, Vendor shall provide
verifiable documentation that pricing listed upon this website is uniform with the
pricing as stated within Section 4 of the Contract.

4) Website Changes

Vendor hereby consents to a link from the DIR website to Vendor’s website in order
to facilitate access to Contract information. The establishment of the link is provided
solely for convenience in carrying out the business operations of the State. DIR
reserves the right to terminate or remove a link at any time, in its sole discretion,
without advance notice, or to deny a future request for a link. DIR will provide
Vendor with subsequent notice of link termination or removal. Vendor shall provide
DIR with timely written notice of any change in URL or other information needed to
access the site and/or maintain the link.

5) Use of Access Data Prohibited

If Vendor stores, collects or maintains data electronically as a condition of accessing
Contract information, such data shall only be used internally by Vendor for the
purpose of implementing or marketing the Contract, and shall not be disseminated to
third parties or used for other marketing purposes. The Contract constitutes a public
document under the laws of the State and Vendor shall not restrict access to
Contract terms and conditions including pricing, i.e., through use of restrictive
technology or passwords.

6) Responsibility for Content

Vendor is solely responsible for administration, content, intellectual property rights,
and all materials at Vendor’s website. DIR reserves the right to require a change of
listed content if, in the opinion of DIR, it does not adequately represent the Contract.

. Services Warranty and Return Policies

Order Fulfiller will adhere to the Vendor’s then-currently published policies
concerning services warranties and returns. Such policies for Customers will not be
more restrictive or more costly than warranty and return policies for other similarly
situated Customers for like services.

. DIR Logo

Vendor may use the DIR logo in the promotion of the Contract to Customers with the
following stipulations: (i) the logo may not be modified in any way, (i) when
displayed, the size of the DIR logo must be equal to or smaller than the Vendor logo,
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(iii) the DIR logo is only used to communicate the availability of services under the
Contract to Customers, and (iv) any other use of the DIR logo requires prior written
permission from DIR.

E. Vendor Logo

DIR may use the Vendor's name and logo in the promotion of the Contract to
communicate the availability of services under the Contract to Customers. Use of
the logos may be on the DIR website or on printed materials. Any use of Vendor’'s
logo by DIR must comply with and be solely related to the purposes of the Contract
and any usage guidelines communicated to DIR from time to time. Nothing
contained in the Contract will give DIR any right, title, or interest in or to Vendor’s
trademarks or the goodwill associated therewith, except for the limited usage rights
expressly provided by Vendor.

F. Trade Show Participation

At DIR’s discretion, Vendor may be required to participate in one or more DIR
sponsored trade shows each calendar year. Vendor understands and agrees that
participation, at the Vendor’s expense, includes providing a manned booth display or
similar presence. DIR will provide four months advance notice of any required
participation. Vendor must display the DIR logo at all trade shows that potential
Customers will attend. DIR reserves the right to approve or disapprove of the
location or the use of the DIR logo in or on the Vendor’s booth.

G. Performance Review Meetings

DIR will require the Vendor to attend periodic meetings to review the Vendor's
performance under the Contract. The meetings will be held within the Austin, Texas
area at a date and time mutually acceptable to DIR and the Vendor. DIR shall bear
no cost for the time and travel of the Vendor for attendance at the meeting.

H. DIR Cost Avoidance

As part of the performance measures reported to state leadership, DIR must provide
the cost avoidance the State has achieved through the Contract. Upon request by
DIR, Vendor shall provide DIR with a detailed report of a representative sample of
service sold under the Contract. The report shall contain: service description, list
price, price to Customer under the Contract, and pricing from three (3) alternative
sources under which DIR customers can procure the services.

Purchase Orders, Invoices, and Payments

A. Purchase Orders

All Customer Purchase Orders will be placed directly with the Vendor. Accurate
Purchase Orders shall be effective and binding upon Vendor when accepted by
Vendor.
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B. Invoices

Invoices shall be submitted by the Vendor directly to the Customer and shall be
issued in compliance with Chapter 2251, Texas Government Code. All payments for
services purchased under the Contract and any provision of acceptance of such
services shall be made by the Customer to the Vendor.

Invoices must be timely and accurate. Each invoice must match Customer’s
Purchase Order and include any written changes that may apply, as it relates to
services, prices and quantities. Invoices must include the Customer’s Purchase
Order number or other pertinent information for verification of receipt of the services
by the Customer.

C. Payments

Customers shall comply with Chapter 2251, Texas Government Code, in making
payments to Vendor. The statute states that payments for goods and services are
due thirty (30) days after the goods are provided, the services completed, or a
correct invoice is received, whichever is later. Payment under the Contract shall not
foreclose the right to recover wrongful payments.

7. Contract Administration

A. Contract Administrators

DIR and the Vendor will each provide a Contract Administrator to support the
Contract. Information regarding the Contract Administrators will be posted on the
Internet website designated for the Contract.

1) State Contract Administrator

DIR shall provide a Contract Administrator whose duties shall include but not be
limited to: i) supporting the marketing and management of the Contract, ii) advising
DIR of Vendor’s performance under the terms and conditions of the Contract, and iii)
periodic verification of pricing and monthly reports submitted by Vendor.

2) Vendor Contract Administrator

Vendor shall provide a dedicated Contract Administrator whose duties shall include
but not be limited to: i) supporting the marketing and management of the Contract, ii)
facilitating dispute resolution between Vendor and a Customer, and iii) advising DIR
of Vendor's performance under the terms and conditions of the Contract. DIR
reserves the right to require a change in Vendor's then-current Contract
Administrator if the assigned Contract Administrator is not, in the opinion of DIR,
adequately serving the needs of the State.

B. Reporting and Cost Recovery Fee
1) Reporting Responsibility
a) Vendor shall be responsible for reporting all services purchased under the
Contract. Vendor shall file the monthly reports, subcontract reports, and pay the
administrative fees in accordance with the due dates specified in this section.
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b) DIR shall have the right to verify required reports and to take any actions
necessary to enforce its rights under this section, including but not limited to,
compliance checks of Vendor’s applicable Contract books at DIR’s expense.

2) Detailed Monthly Report

Vendor shall electronically provide DIR with a detailed monthly report in the format
required by DIR showing the dollar volume of any and all sales under the Contract
for the previous month period. Reports shall be submitted to the DIR ICT
Cooperative Contracts E-Mail Box at itsac.reports@dir.texas.gov. Reports are due
on the fifteenth (15™) calendar day after the close of the previous month period. The
monthly report shall include, per transaction: the detailed sales for the period,
Customer name, invoice date, invoice number, description, quantity, unit price,
extended price, Customer Purchase Order number, contact name, Customer’'s
complete billing address, and other information as required by DIR. Each report
must contain all information listed above per transaction or the report will be rejected
and returned to the Vendor for correction in accordance with this section.

If Vendor submits three (3) monthly sales reports or cost recovery fee payments late
within a 12-month period beginning upon execution of this Contract, DIR reserves
the right to suspend or terminate this Contract for cause per Section 9.B.4.a. of
Appendix A, Termination for Cause. If Vendor is late with its monthly sales report,
Vendor will pay DIR one hundred dollars ($100) per day (“Late Payment”), for each
day the monthly report is late, up to ten (10) days per month for a maximum monthly
Late Payment amount of $1000 for late monthly sales reports. If Vendor is late with
its monthly administrative fee payment, Vendor will pay DIR one hundred dollars
($100) per day (“Late Payment’), for each day the monthly administrative fee
payment is late, up to ten (10) days per month for a maximum monthly Late Payment
amount of $1000 for late monthly administrative fee payments. DIR does not waive
any other contractual remedy pursuant to this Contract.

3) Historically Underutilized Businesses Subcontract Reports

a) Vendor shall electronically provide each Customer with their relevant
Historically Underutilized Business Subcontracting Report, pursuant to the
Contract, as required by Chapter 2161, Texas Government Code. Reports shall
also be submitted to DIR.

b) Reports shall be due in accordance with the CPA rules.

4) DIR Cost Recovery Fee (CRF)

a) A CRF fee shall be paid by Vendor to DIR to defray the DIR costs of
negotiating, executing, and administering the Contract. The maximum CRF is set
by the Texas Legislature in the biennial General Appropriations Act. Payment of
the CRF shall be due on the fifteenth (15"™) calendar day after the close of the
previous month period. DIR may change the amount of the CRF upon thirty (30)

Page 9


mailto:itsac.reports@dir.texas.gov

Appendix A
Standard Terms and Conditions
For

INFORMATION TECHNOLOGY STAFF AUGMENTATION SERVICES
(ITSAC)

days written notice to Vendor without the need for a formal contract amendment.

b) Vendor shall reference the DIR Contract number on any remittance
instruments.

5) Accurate and Timely Submission of Reports

a) The reports and administrative fees shall be accurate and timely and
submitted in accordance with the due dates specified in this section. Vendor
shall correct any inaccurate reports or CRF payments within three (3) business
days upon written notification by DIR. Vendor shall deliver any late reports or late
CRF payments within three (3) business days upon written notification by DIR. If
Vendor is unable to correct inaccurate reports or CRF payments or deliver late
reports and CRF payments within three (3) business days, Vendor must contact
DIR and provide a corrective plan of action, including the timeline for completion
of correction. The corrective plan of action shall be subject to DIR approval.

b) Should Vendor fail to correct inaccurate reports or cure the delay in timely
delivery of reports and payments within the corrective plan of action timeline, DIR
reserves the right to require an independent third party audit of the Vendor’s
records as specified in 7.C.3 at DIR’s expense.

¢) Failure to timely submit three (3) reports within any rolling twelve (12) month
period may, at DIR’s discretion, result in termination of Vendor’s Contract.

C. Records and Audit

1) Acceptance of funds under the Contract by Vendor acts as acceptance of the
authority of the State Auditor’s Office, or any successor agency, to conduct an audit
or investigation in connection with those funds. Vendor further agrees to cooperate
fully with the State Auditor's Office or its successor in the conduct of the audit or
investigation, including providing all records requested. Vendor will ensure that this
clause concerning the authority to audit funds received indirectly by subcontractors
through Vendor and the requirement to cooperate is included in any subcontract it
awards pertaining to the Contract. Under the direction of the Legislative Audit
Committee, a Vendor that is the subject of an audit or investigation by the State
Auditor's Office must provide the State Auditor's Office with access to any
information the State Auditor’s Office considers relevant to the investigation or audit.

2) Vendor shall maintain adequate records to establish compliance with the
Contract until the later of a period of four (4) years after termination of the Contract or
until full, final and unappealable resolution of all Compliance Check or litigation
issues that arise under the Contract. Such records shall include per transaction:
Customer name, invoice date, invoice number, description, quantity, unit price,
extended price, Customer Purchase Order number, contact name, Customer’s
complete billing address, the calculations supporting each administrative fee owed
DIR under the Contract, Historically Underutilized Businesses Subcontracting
reports, and such other documentation as DIR may request.
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3) Vendor and/or Order Fulfillers shall grant access to all paper and electronic
records, books, documents, accounting procedures, practices and any other items
relevant to the performance of the Contract to the DIR Internal Audit department or
DIR Contract Management staff, including the compliance checks designated by the
DIR Internal Audit department, DIR Contract Management staff, the State Auditor’s
Office, and of the United States, and such other persons or entities designated by
DIR for the purposes of inspecting, Compliance Checking and/or copying such books
and records. Vendor and/or Order Fulfillers shall provide copies and printouts
requested by DIR without charge. DIR shall provide Vendor and/or Order Fulfillers
ten (10) business days’ notice prior to inspecting, Compliance Checking, and/or
copying Vendor's and/or Order Fulfiller's records. Vendor’s and/or Order Fulfillers
records, whether paper or electronic, shall be made available during regular office
hours. Vendor and/or Order Fulfiller personnel familiar with the Vendor’'s and/or
Order Fulfiller's books and records shall be available to the DIR Internal Audit
department, or DIR Contract Management staff and designees as needed. Vendor
and/or Order Fulfiller shall provide adequate office space to DIR staff during the
performance of Compliance Check. If Vendor is found to be responsible for
inaccurate reports, DIR may invoice for the reasonable costs of the audit, which
Vendor must pay within thirty (30) days of receipt.

4) For procuring State Agencies whose payments are processed by the Texas
Comptroller of Public Accounts, the volume of payments made to Vendor through the
Texas Comptroller of Public Accounts and the administrative fee based thereon shall
be presumed correct unless Vendor can demonstrate to DIR’s satisfaction that
Vendor’s calculation of DIR’s administrative fee is correct.

Contract Administration Notification

1) Upon execution of the Contract, Vendor shall provide DIR with written notification
of the following: i) Vendor Contract Administrator name and contact information, ii)
Vendor sales re